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INTRODUCTION 

Making Credit Safer
1
 is a fascinating collaboration between two 

scholars of very different bents.  Elizabeth Warren’s career rests on 
decades of careful empirical research, integrated into trenchant policy 
analysis, and deeply informed by the cultural and social significance of 
debt.  Oren Bar-Gill, by contrast, is a formally trained economist, who 
is at the start of his academic career, and has gained wide recognition 
for his successful application of theories of behavioral economics to 
the products that dominate the modern credit card industry. 

The article’s central thesis is difficult to rebut:  that the markets 
for consumer credit products operate so poorly that government in-
tervention is appropriate.

2
  The existing regulatory system focuses al-

most entirely on the soundness of the financial institutions that pro-
vide the products; there is no agency charged with protecting the 
interests of consumers.  The article supports the thesis with a compre-
hensive canvassing of the behavioral economics literature.  Thus, it 
buttresses and expands Bar-Gill’s earlier writing on the subject, in 
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which he argues that market pressures force credit card lenders to de-
sign products that take advantage of the hyperbolic discounting ten-
dencies of typical consumers.

3
  This suggests, although the authors do 

not single out credit cards for separate regulatory treatment, a par-
ticular need for intervention in the credit card market.  Because the 
products that are most profitable (at least in some segments of the in-
dustry) are those that most successfully take advantage of cognitive 
limitations of consumers,

4
 the interests in soundness and in consumer 

protection are in that context directly opposed. 

As with most of the behavioral economics literature, the discus-
sion is short on data.  The existing data rest largely on experiments 
that are sufficiently removed from typical market transactions so as to 
justify skepticism about their probative force.  Still, the close match 
between the cognitive failures that behavioral theorists predict and 
the products that dominate the credit card market makes it hard to 
believe that issuers are not at least unconsciously designing products 
that exploit those tendencies.

5
 

But the authors do much less to support the link between the im-
perfection of consumer credit markets and the policy response of a 
government agency with a broad and general mandate to eliminate 
“unsafe” products.  There are, of course, a variety of responses that 
policymakers could take, ranging from governmental definition of the 
products to be offered, to ex ante proscription of offensive product 
attributes, to ex post remedies that might limit the enforceability of 
offensive products or provide compensatory or punitive relief to con-
sumers. 

My principal concern with the article arises from the likelihood 
that a federal agency with a general mandate focused on “safety” will 
not, in the long run, effectively advance the interests of consumers.  
The authors write on the eve of the inauguration of a Democratic 
President, who will confront a legislature controlled by Democrats, 
with a public mandate to reinvigorate the economy while enacting in-
stitutional reforms designed to prevent future financial crises of this 
sort.  It is easy to assume that any such agency will move aggressively to 
protect consumers.  But the problems the authors address are not 

 

3
See Oren Bar-Gill, Seduction by Plastic, 98 NW. U. L. REV. 1373, 1395-1408 (2004). 

4
See id. at 1401-08. 

5
See Xavier Gabaix & David Laibson, Shrouded Attributes, Consumer Myopia, and In-

formation Suppression in Competitive Markets, 121 Q.J. ECON. 505 (2006) (explaining how 
the rational behavior of customers works against the intuition that companies that hide 
or “shroud” hidden costs should eventually be harmed by the practice). 



2009] Unsafe at Any Price? 169 

simple, and they will not disappear overnight.  Ultimately, the vague-
ness of the mandate that they propose increases the chance of a vari-
ety of unsatisfactory outcomes.  The agency might err in responding 
to the problem, and a vague statutory mandate would for the most 
part insulate even an ineffective response from review. 

For example, although the Federal Reserve implemented the dis-
closure requirements in the Truth in Lending Act

6
 sympathetically,

7
 

most would agree that the resulting disclosures were so poorly pre-
pared that they were more likely to confuse consumers and obscure 
salient product attributes than they were to lead to informed decision 
making.

8
  It took decades for the Federal Reserve to respond with a 

more nuanced set of disclosures built on investigation into the actual 
responses of consumers.

9
  More seriously, traditional problems like 

regulatory capture and policy drift might lead the agency over time to 
provide considerably less protection for consumers than Congress 
might contemplate when passing the statute.

10
  Again, given the pub-

lic-choice difficulties of making a substantial shift in the mandate of 
an existing agency, the time for specificity in direction is when the 
agency is established, not years later after it has been captured. 

Responding to that concern, the remainder of this brief Response 
addresses two problems that complicate determination of the appro-
priate response to the market imperfections that the authors identify:  
the problem of specifying what it means for a financial product to be 
“unsafe”; and whether the “safety” of the products is as important a 
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concern as the secondary effects that market imperfections have on 
patterns of household borrowing and wealth accumulation. 

I.  CREDIT CARDS AND TOASTERS 

The authors return throughout their discussion to the compelling 
analogy of a toaster:  when we buy a toaster at a store, we don’t have to 
worry that it will catch fire, electrocute our children, or crumble into 
obsolescence in the first month after we buy it.

11
  Whatever force mar-

ket pressures and information intermediaries like Consumer Reports 
might bring to bear for products on the margin,

12
 the government has 

directly identified and removed from the market the most obviously 
defective products.

13
  As the authors document, the market alone 

would produce a substantial number of objectively “unsafe” products; 
the unqualified mandate to ensure consumer “safety” has been ade-
quate to force the removal from the market of a large number of 
products.

14
  Few can doubt that the Consumer Product Safety Act has 

saved many lives and prevented a great deal of injury and loss.  If the 
market for consumer financial products works even more poorly than 
the market for toasters, why shouldn’t a similar statutory mandate be 
applied here? 

On reflection, however, the analogy is much more problematic 
than it seems at first glance.  The basic problem lies in operationaliz-
ing the concept of “safety” for financial products.  Although there are 
close cases on the margin, the concept of safety is easy to identify for 
many tangible consumer goods.  While the optimal number of con-
sumers electrocuted by faulty wiring on a toaster might not be zero, it 
is very close to it, and the social losses from banning toasters that have 
an identifiable risk of electrocuting consumers in ordinary use are suf-
ficiently slight such that policymakers cannot be faulted for ignoring 
them.  Similarly, few will worry about a regulatory mandate that de-
prives consumers of the option to buy a lawnmower without a guard 
that prevents the user from slicing off toes and feet. 

 

11
See Bar-Gill & Warren, supra note 1, at 8-10. 
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II.  SAFETY AS THE ABSENCE OF RISK 

For financial products, however, the question of safety is much 
more problematic.  At first, looking to the toaster analogy on which 
the authors rely, we might think that the simplest way to define the 
“safety” of a financial product relates to the ability to repay:  financial 
products are unsafe if they involve an “undue” risk that consumers will 
not be able to meet their obligations.

15
  But it is difficult to know what 

risks would be “undue.”  It is plain that the optimal level of default on 
consumer loans is substantially above zero:  if credit seems tight after 
the crisis of 2008, imagine how little lending we would have if banks 
could make loans only when they could be absolutely sure that all bor-
rowers would repay.  As a simple matter of economics, it is easy to see 
that consumer lending (like commercial lending) generates a great 
deal of positive spillover effects.  Consumer borrowing generally facili-
tates fruitful economic activity.  At the simplest level, it helps to gen-
erate the spending on which economic growth and stability depend.  
At a larger level, a considerable amount of borrowing that is formally 
“consumer” lending is used for investment in business or innovation, 
activities that have obvious benefits to the community in which the in-
vestments are made.  Further, consumer lending has evolved to the 
point that it is no longer closely associated with income, wealth, or 
class-based differences:  substantially all members of our society can 
borrow money, at some price.  This has income-generating effects if it 
allows a member of the nonworking poor to purchase clothes for a 
job, and has wealth-generating effects if it allows a poor household to 
acquire a home.  If we truncate borrowing to the point where default 
is nonexistent (or even rare), the gains from eliminating the cases of 
financial distress might dwarf the losses from economic activity fore-
gone from the decline in the availability of funds. 

From a more libertarian perspective, it is easy to agree as a society 
to deprive consumers of the choice to buy shoddy and dangerous con-
sumer products—we give little weight to the constraint imposed on 

 

15
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(examining the decreased importance of state usury laws due to federal regulation and 
the development of the “Exportation Doctrine,” which allows lenders to strategically 
protect themselves with state laws with the least restrictive consumer credit regula-
tions). 
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the consumer who might claim a sincere desire to buy the electrocut-
ing toaster.  By contrast, it is much harder to agree that consumers 
should not have the ability to accept a “risky” loan.  In part, this might 
rest on the intuition that consumers purchase the electrocuting 
toaster only because of errors.  If all purchases are erroneous, in the 
sense that no fully informed consumer would wish to purchase the 
toaster, then the constraint of preventing that choice might be value-
increasing for all involved.  For credit, by contrast, rational consumers 
well might wish to accept risky loans.  Imagine, for example, the con-
sumer faced with a catastrophic medical event, the treatment for 
which is not covered by available insurance.  It often would be rational 
from the consumer’s perspective to accept a loan to pay for the treat-
ment.  And given the likelihood of positive spillover effects from the 
consumer’s return to health, it might even be a socially beneficial 
choice, even if the likelihood of default on the loan is quite high. 

III.  SAFETY AS THE ABSENCE OF MANIPULATION 

Another possibility, building on the analysis of behavioral effects 
that dominates Making Credit Safer, is that products are unsafe if they 
involve an “undue” level of manipulation of the behavioral and cogni-
tive limitations of those who use the products.

16
  The basic idea here is 

that when consumers use financial products because of behavioral ma-
nipulation by those who design and market the products, it is respon-
sible for a regulatory authority to set aside their choice (if already 
made) or prevent the choice altogether, by excluding the manipulat-
ive product from the market completely. 

Although this approach seems much more promising, it is not 
clear that it is any easier to implement than the concern about risk 
discussed above.  For one thing, it is undermined by the lack of data 
about the ways product design affects use.  It is one thing to say, as the 
authors do, that the design of modern credit card products mirrors so 
closely the most notable types of cognitive limitations identified in the 
literature on behavioral economics that we can accept the notion that 
the products are designed by reference to those limitations.

17
  It is 

quite another to say that all, or even most, of those that use those 
products do so because of those product attributes. 
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For example, consider the teaser rate.  It surely is the case that 
many of the people that select particular mortgage and credit card 
products because of low introductory rates do so with an inadequate 
appreciation of the likelihood that they will pay higher rates when the 
teaser rate expires.  But it is just as surely the case that many people 
who select those products successfully take advantage of the teaser 
rates and repay their indebtedness without ever suffering the higher 
back-end rates.  So a ban of this product cannot be justified simply by 
reference to the weak reasoning of those who use it.  Rather, it has to 
be justified by some notion of behavioral neutrality:  the market would 
be better in some notable way if products were stripped of their  
manipulative attributes and left to compete against each other on 
“neutral” terms.  But who is to decide when products are behaviorally 
neutral?  The trendy promise of “libertarian paternalism” notwith-
standing,

18
 the absence of a baseline of behavioral neutrality is a pow-

erful obstacle to policy reforms based on behavioral intuitions. 

It is one thing to talk about rearranging food on a cafeteria line,
19

 
but when regulators set about the task of banning products based on 
behavioral manipulation they face the much more difficult task of de-
termining what types of products will and will not be permitted.  If the 
behavioral-economics literature has demonstrated anything, it is the 
regularity and predictability of behavioral responses, underscoring the 
difficulty that confronts traditional regulatory strategies.

20
  For exam-

ple, it demonstrates the weakness of disclosure as a useful tool of con-
sumer regulation.  Effective regulation in this area inevitably will have 
a substantial effect on the product choices available to consumers, and 
inevitably will limit the ability of consumers to use products that often 
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19
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would benefit them.  The example of the teaser rate—often used for 
both good and bad reasons—shows just how difficult a choice that 
would be.  The decision needs to be made based on a critical and in-
formed assessment of the effects of the product and its absence, not a 
blithe assertion that the product succeeds because it is manipulative.  
The most that the literature establishes to date is that regulators 
should think carefully about the psychology of decision making as 
they consider how to regulate consumer financial products.  The Fed-
eral Reserve’s recent disclosure rules display a commendable interest 
in this subject.  But much more work needs to be done before regula-
tors can make informed decisions about the appropriate balance be-
tween complexity and flexibility in the design of financial products.  
Given the difficulty of the task, there is reason to doubt how much 
reasonably can be accomplished by a federal agency implementing an 
unspecified mandate to promote “safety.”  This is not to say that ef-
forts to simplify products and remove their heavily behavioral attrib-
utes would be bad.  It is to say, however, that it may be harder than it 
seems. 

IV.  THE TAIL AND THE DOG 

For the most part, however, the difficulty of defining the “safety” 
of financial products obscures a more fundamental concern with the 
proposal.  The focus on the terms of those products is understand-
able.  As the authors demonstrate, the products are fiendishly com-
plex.  There is no reasonable likelihood that the consumers that use 
them understand them well.  Many of the most complex terms—
double-cycle billing, minimum interest charges, universal default 
rules—impose heavy, unexpected costs on consumers, in times when 
the consumers are most in need.  But without denying the reality of 
that problem, I do not think it is the most important problem related 
to consumer financial products.  For one thing, the complex provi-
sions in the aggregate provide a rough benefit to the efficiency of the 
product by shifting a greater share of the costs to the customers that 
pose more risk.  Because riskier customers are more costly users of the 
product, pricing designs that shift a greater share of costs to those cus-
tomers have at least the possibility of being appropriate uses of price 
discrimination. 

To be sure, we would be more ready to accept the pricing struc-
ture if we thought that consumers understood the pricing structure 
well enough for customer choice to drive the structure to an optimal 
outcome.  But the most that can be said about the problem is that 



2009] Unsafe at Any Price? 175 

competitive pressures distort the price structure by giving an excessive 
return to complex or back-loaded price structures.  Some might think 
that the reason Capital One is so persistently successful in this market 
is because it has done such an excellent job of integrating these in-
sights into its products.

21
  There is much less reason to think that 

competition is inadequate to lower the aggregate level of revenues.
22

  
Although the large profits the most successful credit card issuers have 
made in recent years are provocative, the truth is that the industry as a 
whole is fiercely competitive. 

The issuers that have made prudent product choices and invested 
adequately in the technology required for effective product design 
have been highly profitable and thus have steadily driven from the 
field the large mass of relatively incapable (and considerably less prof-
itable) issuers.  Thus, by the end of 2007, the five largest credit card 
issuers (Bank of America, JPMorgan Chase, CitiBank, Capital One, 
and HSBC) held 77% of all credit card debt in the United States.  If 
we account for the recent acquisition of Washington Mutual by 
JPMorgan Chase, those issuers now originate more than 80% of all 
outstanding credit card receivables in the United States.

23
  It may be 

that market concentration in the future will lead to supranormal prof-
its.  But that fear seems remote at a time when three of the top six is-
suers as of the end of 2007 (Bank of America, CitiBank, and Washing-
ton Mutual) lost money during the most recent quarter.

24
 

The long-term problem of much deeper concern is the relation 
between those products and spending.  As the authors well under-
stand, the most important social problem related to consumer finan-
cial products, and especially to credit cards, is the likelihood that they 
facilitate unreflective spending and subsequent financial distress.  It is 
one thing for a considered risk to lead to financial distress and failure.  
As a matter of social policy, it is quite another when the spending and 
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23
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at 9. 
24

Conversely, the likelihood that the more capable issuers will continue to earn 
positive returns, even during a serious recession, underscores the strength of a busi-
ness model in which the predictable cognitive failings discussed in Making Credit Safer 
can help issuers acquire customers who will rapidly incur debts that they cannot hope 
to repay for many years.  See Ronald J. Mann, Bankruptcy Reform and the “Sweat Box” of 
Credit Card Debt, 2007 U. ILL. L. REV. 375, 384-92 (discussing the business model of 
debt-based credit card issuers in detail). 
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borrowing are unreflective, or even accidental.  The psychological lit-
erature, much of it discussed in Making Credit Safer, underscores the 
close relation between hyperbolic discounting and precisely this type 
of unreflective consumer spending.

25
  Although the precise causal re-

lationship is difficult to untangle, few would doubt that consumer fi-
nancial products, especially credit cards, provide a crucial link in that 
process. 

Alteration of the fee structures and related terms for card prod-
ucts will have little or no effect on that problem.  By hypothesis, the 
reason that those fees are troubling is that consumers are so unaware 
of them that they do not “price” them when they decide to use the 
cards.  If that is so, then changes in the terms that impose those fees 
will have little or no effect on the way in which consumers perceive 
the cards.  If anything, it will have the perverse effect of making credit 
cards more attractive. 

In the end, then, I worry that a focus on “safety” will lead regula-
tors in the wrong direction.  In my view, however troubling the con-
tract terms that dominate current legislative discourse may be, it is 
much more important to focus on reforms that will respond to the 
culture of unreflective borrowing and consumption.  That is not to 
suggest that those problems are any easier to solve than the problem 
the authors tackle.  In the midst of a recession that has devastated 
consumer confidence, policies to limit consumer borrowing and 
spending will not be near the top of the agenda.  But, however diffi-
cult it might seem to confront those issues in the present climate, they 
are the issues of long-run importance. 

CONCLUSION 

I heartily agree with the authors that it would be beneficial for 
Congress to charge some component of the federal government with 
oversight of the problems arising out of credit cards in particular and 
consumer credit more generally.  My concern is that the agency is 
likely to do a better job if more of the analytical issues are addressed 
before turning the issue over to the political process. 

I do not disagree with the aptness of the metaphor and imagery of 
“safety.”  Yet this metaphor raises the question as to why product safety 
is not within the institutional competence of the Federal Trade Com-
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mission (FTC).  The FTC should be well-situated to apply existing 
regulatory strategies to a new context.  But, I believe the focus on 
product “safety” obscures the more fundamental question whether an 
entity is needed to protect consumers from using the financial prod-
ucts improperly. 

We all would benefit from more careful governmental attention to 
the contributions of credit cards to overindebtedness and related so-
cial problems.  Careful assessment of those problems, in turn, could 
lead to policy reforms that would address the underlying issues more 
directly.

26
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